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DECI SI ON
TOVAR, Menber: The G ossnont Education Association
(Associ ation) requests that the Public Enpl oynent Relations
Board (PERB or Board) reconsider its decision in G ossnont

Uni on Hi gh School District (5/26/83) PERB Decision No. 313.

For the reasons which follow, that request is denied.
DI SCUSSI ON
In G ossnont _Union H gh School District, supra, the Board
found that the Association had agreed, via a collectively
negoti ated contract, to a policy providing that all teachers in
the District could be assigned a maxi num of five periods per

day of classroominstruction. On that basis, we dismssed the



Associ ation's charge that, by increasing the work assignnment of
Educati onal | y Handi capped (EH teachers from four periods of
classroominstruction to five, the District had violated
subsecti on 3543.5(c) of the Educational Enploynent Rel ations
Act (EERA).)

The Association's argunments in the instant request for
reconsideration raise two basic contentions: that it never
contractually agreed to a policy permtting the District to
i ncrease the work assignnent of EH teachers to five classes;
and that, even if it did, the District's actions in this case
not only affected the nunber of classes assigned, but
unil ateral ly changed wage and class size |evels.

In contending that the Board's interpretation of the
contract was erroneous, the Association directs our attention
to evidence of the parties' intent during the negotiation of
that contract. This evidence was carefully considered in our
underlying decision at pp. 10-11. W concluded that nothing in
the bargaining history indicated that the contract provisions
fixing the standard work assignnent at five classes should be
interpreted to exclude EH teachers. Upon reexam nation of this
“evidence, we conclude that, with regard to the significance of

the negotiating history, the underlying decision contains no

The EERA is codified at CGovernnment Code section 3540
et seq.



prejudicial error of fact of the kind contenplated by section
32410(a) of PERB' s regul ations.?

The Association also asserts that the Board departed from
its well-established standard for waiver of negotiating
rights. This assertion m scharacterizes the Board's deci sion.
W applied the standard requiring a showing of "clear and
unm st akabl e | anguage or denonstrabl e behavior" as we have in
simlar cases preceding Gossmont.® Contrary to the
Associ ation's argunment in the instant request, we did not infer
a waiver nerely fromthe fact that the workl oad provision was
silent with regard to EH teachers. Rather, our conclusion was
t hat

W find the wording of the workl oad

provision sufficiently clear, in light of
its treble repetition and the absence of any

2pERB regul ations are codified at California
Adm ni strative Code, title 8, section 31000 et seq. Subsection
32410(a) provides:

(a) Any party to a decision of the Board
itself may, because of extraordinary
circunstances, file a request to reconsider
the decision within 20 days follow ng the
date of service of the decision. . . . The
grounds for requesting reconsideration are
limted to clains that the decision of the
Board itself contains prejudicial errors of
fact, or newy discovered evidence or |aw
whi ch was not previously available and coul d
not have been discovered wth the exercise
of reasonabl e diligence.

3See, e.g., Amador Valley Joint Union H gh School
District (10/2/78) PERB Decision No. 74; Walnut Valley Unified
School _District (2/28/83) PERB Decision No. 2809.




expressed exceptions such as those which
occur elsewhere in the contract, to
establish a "clear and unm st akeabl e"

obj ective neaning. W conclude that by
agreeing to these provisions, the

Associ ation waived its right to negotiate
over the change in assignnent.

(&G ossnont, supra, at
p. 17.)4

The Associ ation next asserts that the Board commtted error
by ignoring evidence that sone teachers received |ower wages
than they had the year before as a result of the District's
nodi fication of the work assignnent. Again, the Association
m sstates the Board's decision. |In its statenent of facts, the
Board acknow edged that for the year before the change in work
assignnent, the District had assigned only four classes to each
EH teacher and that, when some EH teachers took on a fifth
class in md-year, they received a 25-percent addition to the

standard salary. This evidence, however, wthout nore, does

'n connection with its claimthat the Board erred in
finding a contractual waiver, the Association points to certain
m sstatenments of fact which appear in the underlying decision.
Upon review, we acknow edge that the Board incorrectly
asserted, at p. 6, that other teachers in the special education
departnment, in addition to EH teachers, once taught only four
classes a day. |In fact, the evidence indicates that the EH
teachers were unique wthin the special education departnment in
bei ng assigned only four periods of instruction a day. The
Board also erred at p. 17 in describing the District's policy
on release tine for departnent chairpersons. |In fact, the
District has no discretion in determning the anmount of release
time awarded to departnent chairpersons, but is bound to a
specific schedule set forth in the parties' contract. These
factual matters, however, were not essential to the Board's

resolution of the case, and thus do not constitute prejudicial
error as contenplated by section 32410 of PERB s regul ations.



not establish that the District thereby waived its right, as
provided in the contract, to assign five classes as the
standard work assignnment conpensated by the standard sal ary.
Finally, the Association contends in its request for
reconsideration that the District's failure to negotiate before
changi ng the work assignnment was unlawful because the change
resulted in an increase in class size for the affected
teachers. In so afguing, the Associ ati on appears to have
msinterpreted the term "class size" as it appears in section
3543.2 of the EERA, which defines the scope of representation.
Thus, the Association points to evidence that, as a result of
the increase in teaching periods, the nunber of students
instructed by EH teachers over the course of their workday
increased from an average of 18.2 to an average of 20.51.
" ass size," however, does not refer to the total nunber of
students instructed by a teacher over the course of the full
wor kday. Rather, it signifies the nunber of students present
in a classroomduring any one instructional period. The
Associ ation does not argue, nor is there record evidence to
establish, that the nunber of students present in an EH
teacher's classroom at any one tine increased. Thus, no

increase in class size was denonstrat ed.
ORDER
For the foregoing reasons, the request of the G ossnont
Educati on Association for reconsideration of PERB Deci sion

No. 313 is DEN ED.

Menber's NbrgenStefn and Burt joined in this Decision.






